
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

KM CORPORATION, )
Petitioner, )

v. ) PCB _________
) (LUST Permit Appeal)

ILLINOIS ENVIRONMENTAL ) 
PROTECTION AGENCY, )

Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

To: John T. Therriault, Acting Clerk Division of Legal Counsel
Illinois Pollution Control Board Illinois Environmental Protection Agency
100 West Randolph Street 1021 North Grand Avenue East
State of Illinois Building, Suite 11-500 P.O. Box 19276
Chicago, IL 60601 Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a
PETITION FOR REVIEW OF THE AGENCY LUST DECISION, a copy of which is herewith
served upon the attorneys of record in this cause.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the document described above, were today served upon counsel of record
of all parties to this cause by enclosing same in envelopes addressed to such attorneys with
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in
Springfield, Illinois on the 16th  day of April, 2015.

Respectfully submitted,
KM CORPORATION, Petitioner

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s/ Patrick D. Shaw                                                

Patrick D. Shaw
LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road
Springfield, IL 62704
Telephone: 217/299-8484
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

KM CORPORATION, )
Petitioner, )

)
v. ) PCB ____________

) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent. )

PETITION FOR REVIEW OF AGENCY LUST DECISION

NOW COMES Petitioner, KM CORPORATION, pursuant to Section 57.7(c)(4) of the

Illinois Environmental Protection Act, 415 ILCS 5/57.7(c)(4),  and hereby appeals the Illinois

Environmental Protection Agency’s final decision, modifying a plan and budget, and in support

thereof states as follows:

1. This appeal arises from underground storage tanks formally located at the Marion

Fuel Mart in Marion, Williamson County, Illinois, and assigned LPC # 1990555062.

2. On September 14, 2009, Petitioner reported a release from underground storage

tanks at the site, which were later removed as part of early action.

3. Subsequently, Petitioner has performed various site investigation activities and

multiple corrective action activities.

4. When the cleanup was nearing completion, the Illinois Pollution Control Board

amended the standards for the Tiered Approach to Corrective Action Objectives, by adding an

indoor inhalation exposure route.  (R11-9, effective July 15, 2013)

5. On February 25, 2015, Petitioner submitted a corrective action plan and budget

for additional excavation, transportation and disposal of contaminated soil exceeding TACO Tier
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II Industrial/Commercial Inhalation cleanup objectives, and for removal of contaminated soils

above the estimated groundwater plume to eliminate the vapor intrusion pathway.

6. On March 10, 2015, the Illinois EPA approved the corrective action plan and

budget as submitted, but also determined that the use of a project labor agreement (PLA) is

required.  A true and correct copy of the determination is attached hereto as Exhibit A.

7. The determination also states that “[i]n the event that the use of a PLA will impact

the project costs set forth in the approved or modified budget, a revised budget may be submitted

for Illinois EPA review and decision . . . [and] if the revised costs exceed the maximum payment

amounts . . ., bidding is required in order for payment from the UST Fund to exceed the Subpart

H amounts.”  (Ex. A, at p. 2)

8. The Project Labor Agreement Act states that:

On a project-by-project basis, a State department, agency, authority, board,
or instrumentality that is under the control of the Governor shall include a
project labor agreement on a public works project when that department,
agency, authority, board, or instrumentality has determined that the
agreement advances the State's interests of cost, efficiency, quality, safety,
timeliness, skilled labor force, labor stability, or the State's policy to advance
minority-owned and women-owned businesses and minority and female
employment.

(30 ILCS 571/10)

9. In the Illinois EPA’s final determination, a boilerplate statement is included that a

PLA would advance labor stability and minority-owned and women-owned business and

minority and female employment.  (Ex. A) The determination makes no findings specific to this

project, nor considerations of cost, efficiency and timeliness.

10. The imposition of a PLA and competitive bidding in the final stage of the cleanup

will not advance labor continuity, as there have been no labor stability problems in the long
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history of the project, and the potential for discontinuing the previous labor arrangements

increases labor instability.  Nor will minority/female hiring be improved as the statutory

competitive bidding process does not provide for those considerations.  The imposition of a PLA,

however, will require additional costs and delays as a result of bidding, negotiating the PLA and

submittal of a revised budget.

11. The Agency has not made "a statement of specific reasons" that it determined a

project labor agreement is necessary for this project given all of the statutory considerations. 

(415 ILCS 5/57.7(c)(4)).

12. The Agency has not made a "written, publicly disclosed finding . . . setting forth

the justification for use of the project labor agreement."  (30 ILCS 571/30) An example of such a

finding by the Illinois Department of Transportation is attached hereto as Exhibit B.

13. Furthermore, the Board has not promulgated a procedure pursuant to Section

57.14A of the Act governing the administration of project labor agreements, nor do the existing

rules provide standards for the Agency to exercise any discretionary power as required by the

Administrative Procedure Act.  (5 ILCS 100/5-20) By not proposing new rules reflecting the

statutory changes, the Agency has effectively mandated competitive bidding, which is required to

be optional.  (415 ILCS 5/57.7(c)(3)(C))

14. The Agency’s determination was received March 12, 2015, which is 35 days from

the date this appeal is being filed, and therefore timely.

WHEREFORE, Petitioner, KM CORPORATION, prays that:  (a) the Agency produce the

Record; (b) a hearing be held; (c) the Board find the Agency erred in its decision, (d) the Board
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direct the Agency to approve the plan and budget absent any requirement to use a project labor

agreement, (e) the Board award payment of attorney’s fees; and (f) the Board grant Petitioner

such other and further relief as it deems meet and just.

KM CORPORATION,              
Petitioner             

By its attorneys,
MOHAN, ALEWELT, PRILLAMAN & ADAMI 

By: /s/ Patrick D. Shaw                     

Patrick D. Shaw
MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 N. Old Capitol Plaza, Ste. 325
Springfield, IL  62701
Telephone:  217/528-2517
Facsimile:  217/528-2553              

THIS FILING IS SUBMITTED ON RECYCLED PAPER
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I utruors EUvInoNMENTAL PnorEcrroN Acgrucy
1021 NoRrH Cnruro AvEnuE Ensr, P.O. Box19275, SpRlNcFtELD, luNoF 62794t4e . (x7)782->829

BRUCE RAUNER, GovrRruoR LISA BOI',INETI. D lRecro R

2t7/524-3300

uN i'o zgtl

MarionFuelMart
Attn: NickPatel
i801 West Main Srca
Marion,Illinois 62959

Re: tPC #1990555062 - Williamson County
MarionAvlarion Fuel Mart
2u{00 West Main Street
Leaking UST Incident No..20091001
Leahng UST Technical File

CERTIFIED MAIL

?II le EI+?n 8801, e1?q l ,h l ,&

FltrffiD
+-roqoYcst

F.;e\ ilAqt+ -
fiAac*to{

Dear lvlr. Patel:

The Illinois Environmental Protection Age,rrcy (Illinois EPA) has reviewed the Corrective Action
Fiso (Irlan) submitted for the above-referenced incident. This plaq dated February 25,2015, was
received by the Iilinois EPA on Fet'ruary 27,20'l.,5. Citations in this lett€r are from the
Environmental Protection Act (415 ILCS 5) (Act) and Title 35 of the lllinois Administrative
Code (35I11. Adnr Code).

Pursuant to Sections 57.7b)Q) and 5?.7(c) of the Act and 35 IU. Adm. Code 73a.505(b) and
734.510(a), the plan is approved. The activities proposed in the plan are appropriate to
demonstrate compliance with Title XVI of the Act. Please note that all activities associated with
the remediation of this release proposed in the plan'6us1be executed in accordance with all
applicable regulatory and stafirtory requirements, including compliance with the proper permits.

Further, the Illinois EPA has determined tlat the r:se of a project labor agreement (PLA) is
required" as set forth in Attachment A A Standard Project Labor Agreement for UST Fmd
Corrective Action Wark (model PLA) is availabie on the IUinois EPA's Iraking UST Program
Web site. This model PLA has been reviewed and approved by the AFL-CIO Statewide PLA
Committee, which is the central cornmittee authorized by all respective crafts to negotiate and
sign PLAs on behalf of the crafts (PlA, Committee). Please submit a signed copy of a PLA to
the PLA Committee for the Committee's orecution at the following address:

Michael T. Carrigan" President
Illinois AFL-CIO
534 South Second Street Suite 200
Springfield, IL 627 At-fi 64

.1SO2 N, il.i! 9! Roctford, lL 6l l 03 Cg l5j ?€7-77(s
5?5 S,Sicr,+ Egia lL 50123 (s44 6o8sr3r
2'l 2s S. Fld? Sr. Chompolgn, l[ 61 azo [2 1 4 27ts-58oo
2OO9 rl{of Sr, Calll6vtlLe, lt 6223.{ i61g} 3.ad.5l20

951 I Honiron St, Des Plsin.e ll 6001 5 (Ea{ 29r
412 SIM Worhhgtm St" Sufte + P€odqf lL 61 602
23o9 W. ir{oln St, $urs I I 6, }torli*r, ll 62?9 {6

E-pgTtttoueR's
3 rxHtsff5 Lnr t t - '  '
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| 0O 
.w. 

Rondolph. Suir+ 1C!3C,O, Ch.@go, lL
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Page 2

Once the PLA is fully executed, a copy will be returned to the environmental consultant retained
bythe UST owns or operator so the environmental consultant wiil know when work conducted
rurder the PLA may begin. Please note tha! as more fully set forth in Attachment ,\ when
zubnritting an application forpalment tom the UST Fun4 the UST owner or operaror witl be
required to certifu that work for which a PLA is required was performed under u pfe. fne
e,nvironmental consultant should provide a copy of the fulIy executed PL{ to the UST owner or
operdtor so the UST owner or operator will be able to mnke the certification.

in addition, the total budget is approved for the amounts tisted in Afiachment B. Please note that
the costs must be. incnned in accordancE with the approved plan Be aware that the a:nount of
papent from the Fund may be limited by sections 57.7(c),57.8(d), 57.8(e), and 57.g(g) ofthe
Act, as well as 35 IlL Adrn- Code 734.630 and734.655.

NOTE: Prrsuant to Section 57.E(a)(5) of the Act, if palmrent from the Fund will be sought frr
any additional costs that may be inqrred as a rqsult of the Illinois EPA's modifications, an
amended budget must be srbmitted. Amended plans and/or budgets must be zubmitted and
approved prior to the issuance of a,No Fr:rther Remediation [NFR) Letter Costs associated with
a plan orbudget that have not been approved prior to the issuance of an NFR Letter will not be
paid from the Fund-

In the event that the use of a PLA will impact the project costs set forth if, the approved or
modified budget, a revised budget may be submitted for Illinois EPA review and decisioo- As
set forth at 35 I11. Adm. Code 734.800(a)(2), if the revised costs exceed the malrimlrmpayment
amounts at 35 lll. Adm. Code 734:Subpart H (Subpart H amounts), bidding is required in order
for payment Aom the UST Fund to exceed the Subpart H amounts. Any bidding must be done in
accordaoce with 35 IU. A&n- Code734-855, and the requirement for a PLA must be part of the
invitation for bid.

Further, pursuant to 35 lll. Adm. Code 734.145, it is required that the Illinois EPA be notified
of field activities prior to the date the field activities take place. This notice must include a
description of the field activities to be conducted; the riame of the person conducting the
activities; and the date, time, and place the activities will be conducted. This notification of
field activities may be done by telephone, facsimile, or electronic mail-and must be
provided at least three (3) working days prior to the scheduled field activities, Besides
providing at least three days' notice to Leaking UST Sec'tion staff in Springfield, notification
must be provided to Rob Mileur either by telephone at (618) 993-7223 or by e-mail at
Rgbert.M llgu r@illinois,eov.

Pursuant to Sections 57.7(bX5) and 57.12(c) and (d) ofthe Act and 35 I11. Adm. Code 734.100
and734.725, the Illinois EPA requires tlat a Corrdctive Action Cornpletion Report that achieves
compliance with applicable rernediation objwtives be submitted within 30 days after coqletion
of the plan to:
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Illinois Envirorunental Protection A,geacy
Bureau ofland - #24
Leaking Underground Storage Tank Section
1021 North Grand Avenue East
Post Office Boxt9276
Springf,el4 Y- 6279+9276

Please submit all correspondence in duplicate and include the Re: block shown at the beginning
ofthis letter.

Ifwithin for:r years after tbe atrrproval of this plan, compliance with the applicable remediation
objectives has not been achieved and a Corrective Action CompletionReport has not beeo
submitted, the Illinois EPA requires the zubmission of a status report pi:rzuant to Section
57.7b)G) of the Act.

if you bave any questions or need firther assistance, please contact Karl Kaiser at (2I7) 524-
4650.

Sincerelv.

Michael T. Lowder
Unit Manager
Leaking Undergror:nd Storage Tank Section
Division of Remediation Managernent
Bureau ofland

MTL::KEK\

Attachment: Attachment A (PLA)
Attacbment B (Budeet)

c: Kelly Tensmeyer, Cbase Environmental Group,lnc.
BOL File
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AttachmeqllA

Re: LPC #1990555062 * Wiiliamson Counry
Mariou/lr4arion Fuel Mart
2400 West Main Ste€f
Iehng UST Incidert No- 20091001
Leaking UST Technical File

NOTICE OF PROJECT LABORAGREEMENT REQUIREMENT

Pleasebe advised that, pursuant to Section 57.7(c)(3) of the Environmental Protection Act (415
ILCS 5/57 -7(cX3)), the Illinois EPA has determiaed that a project labor agreement (PLA) is
required for tle work included in the plan for which the UST owner or opcator is seeking
paynent from the Underground Storage Tank (UST) Fiud. The basis for the Illinois EFA's
deternination ttrat a PI-A is required for tle project is set fortb" as follows:

Use of a PLA will advance the State's interest in labor continuity and stability in
completing the project work in accordance with the plan approved by the Iilinois EPA.

Use of a PLA wiil advance the State's interest of advancing minoritv-owned and women-
owned business and minority and female employment

A PLA is not required frr project work for which no paym.ent from the UST Fr:nd is being
requested.

Pursuant to Section 5?.8 of the Environmental Protectiou Act (415 ILCS 5/57.8), applications for
pa)mpnt Aom the UST Frmd must include a certification signed by the UST owner or operator
stating that the work was (i) perbrmed under a PLA that meets the requirements of Section 25 of
the Project Labor Agreements Act and (ii) impleaented in a uurnner consiste'nt withthe terms
and conditions of the Project Labor Agreements Act and in full somFliance with all stahrtes,
regulatior:.s, and Executive Orders as required under that Act and the Prevailing Wage Act (820
rl,cs 130).
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AttachmentB

Re: LPC #1990555062 - Williamson Countv
MarionA\darion Fuel Mart
2400 WstMain Steet
Leakine UST Incidcrf No. 20091001
Iaking UST Technical File

SECTION 1

The following aoounts aro approved:

$0.00 Drilling and Monitoring Vfell Costs
$2,435.75 Analytical Costs

$67,075.41 Renediation and Disposal Costs
$0.00 UST Removalard Abandonnrent Costs

$11,833.04 Pavi4g, Demolition, and Well Abaodonmat Costs
$21,417-38 ConsultingPersonnelCosts
$5,585.95 Consultant's Materials Costs

Handliqg cbarges will be detennined at the time a billing package is rerdewed bythe Illinois
EPA. The amount'of allowable handling charges will be determbed in accordance with Section
57.1(a) ofthe Environmental Protection Act md 35 Illinois Administrative Code 734.635.

:KEIO
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Contract Number 66D36
DeKalb County

Item 01
IDOT PROJECT LABOR ACREEMENT DETERMINATION

To: Ann L. Schneider, Secretary

From: Omer Osman, Drrector

Dare: Ul7nOl4

Re: FAP 17 (IL 64), Contract Number 66D36, DeKalb County

{February 28,2014 }

ln accordance with the Project Labor Agreement Act (30 ILCS 571), it is recommended
that a project labor agreement (PLA) be utilized for the above-captioned Project. This
recommendation is bascd on fte considerations indicated below.

_EL tl The Project is being awarded and administered by IDOT (i.e., not by another
governmcntal agency).

-fJ- Zl The Project is being constructed using state or local funds only (i.e., no federal
funds).

-D- 
ll The overall size, scope, sequencing, logistics or other aspects of the Project

make it particularly challenging to rnanage, and use of a PLA is expected to help assure
that the constnrction work is performcd properly and efficiently under the circumstances.

_fl_ +l The duration of construction activity on the Project is expected to cxcoed one
construction seas)n (i.e., I l0 or more working days), or the nature of the Project results
in a heighterred need for labor force continuity and stability over a substantiat period of
time.

fl- Sl There is a frrm construction completion date established for the Project thercby
increasing the adverse consequences of any work stoppage or other labor disruption.

l-1- 0l The time required to complete the Project is expected to extend beyond thc
expiration date of one or more existing collective bargaining agreements covering trades
likely to be involved in the Project, thereby increasing the likelihood of work stoppage(s)
or other labor dieruption(s) during coilstruction of the Project.

-[- Zl ln the absence of a PLA, there is an incrcased tikelihmd ofjruMictional
dispules among unions or of conflict between unionized and non-unionizcd workers on
the Project that could have a potentially material advcrse effect on the time, cost, or
quality of work perfonrred on the Project.

E-pennoneR's
I exHteff5 ur r t - '  '
9-
2 t l

- r \a -+ts-
z

OCC Form App. I
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Contruct Nunber66D35
DcKalb County

Item

JXLgI This pro;ect prcscnri spccrfic safcry conecrnE ro rhe rravcling public rnd a PLA,
willensun labor force conrinuity and stabilrty, decrersng rhe lengrh of rhe cafery
concem.

Jl- I Usc of a PLA is cxpcctcd to rcsult in improved acccss to skiltcd labor, rmproved
efliciency, or inprovcd safety pcrformance on tlr Projccl

8-10) Usc of a PLA on the Projcct n not expccted to have a material advercc elfect on
thc comperrtrve biddrng proccss

-ELt t I Use ofa PIA on rhe Projcct is nor cxpecred to have r matcria] adwrse effect on
the abrliry of thc Departnenr to achievc orhcr Dcparrnenrol goots (e.g, utilizrrion of
dtsadvurtagcd b'ustnesset. utiliz*ion of lllinois domrciled burinesseq developmanl of
compaitive vcndor altcmadves over tinre, ctc )

--ELtZl 
There arc olher rnrlenal consideratnnr favonng or disfavoring use of a PLA on

this Pro;ect as hllows:

Basrd upon tlrc identilied considerations, u,G r€comnend that you epplove use of a pLA
on lhis Projcct, Upon yourrpprowl, thc Dcpaftnettt shall undertatc to ncgotiate ro good
hrth s PLA with the relevant labor orgrnrzation(s), and shatl includc rn all-nccessarfbrd
specifications and other docunenr irtformaion regarding thc acrual or form of PLA rhar
is to binding upon atl conrrsctore and their cmployccs.

Agrccd:

Agrced:

Agrecd:

Approved.

FHWA concurr€ncc in tbe PLA for the abovc rncntioned conttar

Sarah Kurmann
Executrve Asststant

*-GreconlG. Nsdeau tztnora
4!.puty Admtntstrator (scc aechcd appmval

2
OCC FornApp. W0ilAl
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A$AchmentAi

Jurtilicatpn for use of Propct Labor Agreement on Contract #66D36, DeKalb Comty

lbm l: The use of a Propct Labor Agreement on this propd rs con$stent with all State and
Locaf statutory and regulatory rcquiremcnls.

Item t: Estrmated project cost is $2,400,000.

Any disruptron m the conhnuity of thrs projec{ due to labor tssues would roEult n delayed
deadlines that would cawe sabty concems for thc traveling public Lapelng trade conlrad
during the first stage of the propc{ urould be addressed through the use of a Prolect Labor
Agreement- lt ls the lllinors Dapartment of Transportafon's finding that the large sklllad
workforce needed fur this proiect can be provided by the union badec Involved and F a
necessary requlrement for a Pro;ect LaborAgreement

Item E: The su$ect projecl is a highway eafeg rmprovqnent. Thig segment of roadway is lisled
on the Department's Fiw Percent Reporl and wae pdoritized for conEtruction due to crashes
along the exrstlng horizontal curve

Itam t2: lf the duration of ths contract increaees ften additional user delay cos{s muE be
ncuned from traffic operating at reduced speeds due to the work zone behg in place for brqer
than anhcipated.

The bades that wrll be used on thls proled indude but are not limited to the folkuing: Laboers,
Operaton. and Teamst€o.
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PL^A, Reouest

-/
t - /t/ Approval of Project Labor Agreement

Disapproval of Project Labor Agreement

Reason for disapproval:

ignature
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FAP 17
Dekalb County

Contracl No 66D36
llem 27

Executlon Page

hs t/aflrl A
--ib:c)- J*'l- il-^o'''--'

Sarah Kurmann
Executrve Asststant

llilnols Department of Tranoporta$on

Llst Unlon Locals:
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Jlm Allen
Brlcklayers

Curtls Cade
Unlted Assoclatlon

*

Terry Lynch
Heat & Frost Insulators & Allled
Workers

Piul lito6le

fArnl,/r,*
Robert Paddock
IUOE

Ed Chrlstensen, Elevator
Constructors

Terry Fll
Palnters

D"#B-*0

*only lf Elevabr ConstructoE master agrBcment
laneuag€ ls attadred to Pl

'Roofers

Ti:rrence H'ealy
I
lBrlan Mulheran

Davld Beard

OPCMIA

Bollermakers
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